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RECORD OF SWORN STATEMENT IN AFFIDAVIT FORM 


AFFIDAVIT 
IN RE: Chung Yine Chau wi FALE, WO, ed FTL Bat 
Ae a eae ey ake oT 


Before the following officer of the U.S. Immigration and Naturalization Service: 


—_____.. language. Interpreter Chinese 


___, acknowledge that the above-named officer 


hen PR ed PR to me as an officer of the United States Immigration and Naturalization Service, 
authorized by law to administer oaths and take testimony in connection with the enforcement of the 
Immigration ard Nationality laws of the United States. He has informed me that he desires to take 


my sworn statement regarding: ~~~. ERI Na Nedl sc outaat nla RNUORCANE Bawa 
My annlicat tion for 


He has told m: that my statement must be freely and voluntarily given and has advised me of these 
rights: 
“You hav- the right to remain silent. 
Anything vou say can be used against you in court, or in any immigration or administrative 
Pproceedin .. 
You have the right to talk to a lawyer for advice before we ask you any questions and to have 
him with vou during questioning. 
If you cannot afford a lawyer, one will be appointed for you before any questioning if you 
wish. 
If you decide to answer questions now without a lawyer present, you will still have the 
right to stop answering at any time. You also have the right to stop answering at any time 
until you talk to a lawyer.” 
I am willing tc make a statement without anyone else being present. I swear that I will tell the truth, 
the whole truta, and nothing but the truth, so help me, God. 
Being duly sworn, I make the following statement: 
I hereby state that mv true and correct name is Chung Ying Chaue I was born 
in Foochow, China on May 7, 1974. I am a citizen of Taiwan Renublic of Shina. 
I first arrived in to the United states on January 1947 as a seaman on board 
the SS "Limbur" at the port of Los Anzeles, Californi2. I abandoned the ship 
and remained in the United States without permission of the Immigration 
Service. I was arrested by the Immigrition Service on February or March 1948. 
I was released on $2500.00 bond posted by a friend of mine. Iwas siven 
Voluntary Departure by the Immigration Servicee I didn't comply with this 
order. On march 1971 I was escorted to board an aircraft by an officer of 
the Immigrition Service. The flight was destined to Tolsyo, Japane I am not 
sure of this enforced departure from the United States was a deportation 
or what other action by the Servicé. I returned back to the United States 
on January 5, 1973. The purvose of my trip to the Ue Se as Itold the 
American Consul in Hong Kone was to visit frients and to look into some 
business. I wanted to invest money in a restaurant and I needed an English 
speaking partner. I first went.to the American Consulate to apply 6or a 
visa about the summer of 1972. The consul ask me to give him the name of 
the Travel Avency who had filled my apvlication and as I could not give 
wan because the application had been filled out by a friend of mine whose 
name I can not recall now, he denied me a visae About December of 1972 I 
was having lunch and talking to an aquaintance and expresed to him my 
problem in obtaining a visa to fo to the U. S. This fellow referred me to 
TIN YAN TRAVEL AGENCY at Connaught Rd. W. Hong Kone. I paid the person 
there whom 1 believe was Mr. Tin Yan $300.00 or $400.00. For this money 
he filled my application for visa and obtained the visa for me, I 
didn't go to the consulate this time the agency did everything for me 


R-t 


ae 3 ; z ss 
et: si 


on T went to the agency they asked for my passport, Iwent home for it and 
ouldn't find 4t. I raperted it lost to the Eone Kong Police, then T went to 
ths Hone Kons Imnizriation and got 2 new one, I delivered this new passport 

to the asency a5 they hid requested! One week latcr the azency returned the 
passport to me to;ether with the visa. 


I have read (or have had read to me) the foregoing statement, 
consisting of ..2......pages. | state that the answers made therein 
by me are true and correct to the best of my knowledge and belief and 
that thie statement is a full, true, and correct record of my interroga- 
tion on the date indicated by the above-named officer of the Immigra- 
tion and Naturalization Service. 1 have initialed each page of this 


statement (and the correction(s) noted on page(s) ..... es th ETE) A 


Gignature 
CHUN YIN CHAU 


arueen ay . 


Subscribed and sworn to before me at --YC,.21%.. 


oun 00. Sentemver. 20». A274... 


RANVICUEZ 


pS at ee ee ee ee ee ee ee ee 


Of Mente ty J 


Sierra 


Offieer, United Sates lmmigretion and Netaralization Service 


Witnessed by: . Mitte EME... 
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UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SEMViceE-OY 
20 West Broadway 
New York, New York 10007 
November 5, 1974 A21 771 341 (245) 


Chung Ying Chau 
319 East Houston Street 
New York,New York 


DECISION ON APPLICATION FOR STATUS AS PERMANENT RESIDENT 


Upon consideration, it 1s ordered that your application for 
permonent resident be denied for the following reasons: 


See Attachment; 


You must depart from the United States: forthwith, 


Maurice F, kilvy 
District Dircctor 
New York District 


Enclosures: J[-438 
M-188 
1-94 


Chung Ying Chau AZ1 771 341 (245) 


The record reflects that you are a native and citizen of China 

who was last admitted to the United States as a visitor for plea-~ 
sure on January 13, 1973, The record also shows that you pre- 
viously arrived in this country at Los Angeles, California on 
January 21, 1967 as a crewman ahoard the SS Limburg and thereafter 
deserted the vessel. You were apprehended by officers of this Ser- 
vice and subsequently deported to Hong Kong on March 12, 1971. On 
September 10, 1974 in a sworn statement before en officer of this 
Service and in the presence of your Attorney yon admitted, that you 
first entered the United States during January 1967 as a crewnan 
onboard the SS Limburr at the post of Los Angeles, California and 
abandoned the ship remaining ture without permission, You also said 
that in February or March 1965 you were arrested and later releascd 
under $2,500.00 bond, You further stated that in March 1971 you were 
escorted to the airport by an officer of this Service to board a 
plane for Tokyo, That in the summer of 1972 vou went to the American 
Consul at Hong Kong and applied for a visa and it vas aqcnied. That 
you returned to the United States on January 6G, 1973, as a visitor 
for pleasure, to visit friends and to look into some business, You 
also stated that the nonimmigrant vise issued at Hong Kong on 
January 5, 1973 was obtained through the Ting Travel Agency for a 
fee of opproximately $300.00 to $400.00 dollars. 


Your application for permission to reapply after deportation was 
denied on May 4, 1972, 


Section 212 (a)(17) of the Immigration and Nationality Act, as 

amended, stated, in part, that any alicn who has been deported fron 

the United States is excludable unless, prior to his embarkation 

at a place outside the United States, the Attorney Gencral has consented 
to his applying for admission, 


Section 245 of the Immigration and Nationolity Act, as amended, states, 
in part, that the status of an alien may be adjusted by the Attorney 
General to that of an alier lawfully admitted for permanent residence 
if the alien is eligible to receive an immigrant visa and is admissible 
to the United States for permanent residence and an immigrant visa is 
immediately available to him, 


In view of the above your application is denied since you are inelifible 
to receive a visa in that you are excludeble under section 212 (a) (17) 
of the Act. 


part of allegation Two in that it alleges he is a native of China and 
it alleges that he is a citizen of the Republic of China on Taiwan. Iam 
mot certain that he is a citizen of the Republic of China on Taiwan, your 


honor. 


IMMIGRATION JUDGE TO RESPONDENT: 


Q Mr. Chau Chung, have you ever been the e&bject or citizen of any other 
country besides China? 
A No. 
MR. SINGER: He travels on a Hong Kong Certificate of Identity. 
IMMIGRATION JUDGE: Thank you sir. 
IMMIGRATION JUDGE: Is there any request for discretionary relief from 
deportation? 
MR. SINGER: Yes, your honor, we are requesting that the application under 
Section 245 be entertained along with an application for permission to re- 
apply after deportation and in the alternative, we are requesting voluntary 
Gepatture and we will designate Hong Kong as the country of deportation. 
IMMIGRATION JUDGE TO RESPONDENT: 
Q Mr. Chau Chung Ying, have you ever been arrested or convicted for crime 
anywhere in the world anytime? 
Not at all. 
Have you ever been a member of any communist organizations, or the 
communist party, anywhere in the world at any time? 
No. 
Have you everhad anything to do with narcotic drugs or marijuana, buying, 


selling, using, trading, dealing, trafficking or possessing any of those 
a 2 ae 


TRANSCRIPT OF HEARING 


United States Department of Justice — Immigraticn and Naturalization Service 


things? 


"ORM 1-299 
(9-28-65) 


anybody that you had been deported before? 
No, neither did I mention about it, nor was I asked about this. 
Do you remember being deported from the United States? 
I was asked to leave this coutry, 80 I did. Whether I was deported or 
not, I am not clear. 
Did you go with your own ticket when you left? 
No, I had not paid for my ticket. 
Did the government pay for > Bf 
I don't know who paid for it. I left from here. 
What do you mean by here? 
When I said here I mean from this inmigration office here. 
O. K. Do you remember signing any type of paper telling you that you 
would need special permission before you could come back to the United 
States? 
I don't think so, I don't recall. 
Did you know whether you needed special permission to come back here 


on a visit? 


| 
| 
| 


I do not understand this question. If you ask me again I maybe will see 

what you mean. 

Did you know that you needed - do you know if you needed permission, other 

than a visa to come back here? 

What kind of permission? 

Well why did you come here? 

I wanted to see. 

What were you going to see? 

Just for pleasure. Ab 
4 = 


TRANSCRIPT OF HEARING 


United States Department of Justice — Immigration and Naturalization Service 


Q According to the records of the Immigration Service you came back to the 


United States January 13, 1973, is that correct? 


A Yes. 


Q And according to your Form I-94 you were admitted until April 15, 73. 


5 | A I thought I was pe.mitted to remain here for four months. 


6 , Q Since you came here for a visit, as you have stated, how come you did not 
i | 
leave the United States? 


A Because I wanted to stay I was told I would be hired as a cook by the 


Dung Hing ( spelled) Restaurant, and this restaurant would file an appli- 


catinn on my behalf for my staying in the United States. 


Q Do you rememberwhen you came in contact with this restaurant? 


A A few months after my arrival, I cannot remember definitely. 


IMMIGRATION JUDGE TO RESPONDENT: 


Q Sir, is the Dung Hing restaurant the same as the Oriental Loa Restauran- 


A Yes. 


MR. SINGER TO RESPONDENT: 


Q Where are you working now? 


A I work at this place. 


BY IMMIGRATION JUDGE: Respond ent presents business card of Golden Inn 


Restaurant (Chinese Restaurant, 146 Amity Road, , New Haven- 


Go ahead, Mr. Singer. 


MR. SINGER TO RESPONDENT: 


QlWhy are you not now working for your sponsor? 


| 
| 


A Because the two bosses are good friends, and my present employer needs 


23 
24 
25 ) somebody to work for him, so the boss of the other restaurant was oni 
26 


that if they succeed to get me permanent residence I will go back to 


Ay -3- 


TRANountIPT OF HEARING 


United States Department of Justice — Immigration and Naturalization Service 


th original one. 


IMMIGRATION JUDGE: The business card just referred to is now returned to 
respondent. 


MR. SINGER TO RESPONDENT: 
Q If the Immigration Servic e or the Immigration Judge gives you permission 
to work will you resume work at the Oriental Loa Restaurant? 
If the present employer can find somebody else, I don't mind to go back 
to the Oriantal Loa Restaurant to work. Both bosses are good friends. 
Are you married or single. 


I am married. 


Q Where is your wife? 
A 


On the mainland of China. 
Q Do you have any children? 
MR. DUNLOP: Object. 
IMMIGRATION JUDGE: Sustained, we already have that in Exhibit 4, the appli- 
cation for Section 245 relief, unless there be reason for being repetitious 
MR. SINSER: No, I'm sorry, I forgot it was already in. 
: MR. SINGER TO RESPONDENT: 
Q ,How many children do you have, if there has been any change? 
A Two one boy and one girl. 
Q Thank you. 
MR. SINGER: I have nothing further at this point, your honor. 
IMMIGRATION JUDGE: Mr. D unlop? 
MR. DUNLOP TO RESPONDENT: 
Q Sir, you testified that you had no knowledge of the necessity for asking 


for permission to come into the United States, is that right? 


ae ey. 
TRANG i OF HEARING 
remmaae 


) United States Department of Justice — Immigration and Naturalization Service 


UNITED STATES DEPARTMZIT CF JUSTICE 
Imiigration end Naturalization service 


msy — & 815 
Files A2) 771 241 = New York Ft 6 9 


In the Liatter of 

CHAU CHUNG YING It DEFCRTATICH PROCEEDINGS 

Respondent 

CHANCES IGN Act = Scticn 241(a)(2) (8 USC 1251(a)(2)) - 
remained lonyer - visitor 

APPLICATION: 12 N Act = Secticn 245 (8 USC 1255) = Adjustment of Status ; 
To reapply mrission after arrest and deportation 
(Section 212(a)(17)) (B USC 2182(a)(17)); in alternative, 
voluntary derarture 

In Behalf of Respondents In Lehalf of Services 

Barst & liukamsl, Escs. William Dunlop, Esq. 


127 John Street Trial Attorney 
New York, N.Y. 10038 


Stephen Sincer, Esq., of counsel 
DECISIC: CF ISIGRATICN JUDG: 


Respondent, now 2°, elien, native citizen of China, entered the United 
States Janucry 13, 1673 es 2 visitor last peraitted to remain ti)) 
November 5, 1974. It 4s conceded that, without authority, he remained 
longer and is devortable as charged in the (rder to Show Cause issued 


December 30, 1974 (Exhibit 1). 


Respondent 2asks that he not be deserted. He recuests, under the provi- 
sions of Section 245 of the Imicretion and hationality Act, adjustment 


of status to that of an alien accitted for permanent residence (Exhibit 4). 


-1- Aq 


However eligibility for that adjustment requires, among other things, 
that respondent be adnissible to the United States (Section 245(a)(2), 


Immigration and Nationality Act). 


Respondent is not new adzissible to the United States because prior to 
his last entry he had been arrested and deported from the United States 
and does not have the permission required by Section 212(a)(17) of the 
Immigration end Nationality Act to reapply for admission. He additionally 


now requests such permission (Exhibit 26). 


Gn Novenaber 5, 1674 the District Director, New York, denied respondent's 
Section 245 application (Exhibit 2). As is his right respondent reneved 
that application when before us. In considering the renewed application 

we @re not bound by the District Director's denial but must make independent 
determination (8 CFR 242.17) of whether respondent is eligible for adjuste 
Bent and, 1f so, whethor adjustment should be granted as a matter of dige 
cretion. Respondent's request for permissicn to reapply for admission 

after arrest and Ceportation is a new application, his second. Another 
District Director had Cenied (Exhibit 14) respondent's first request for 
such permission (Exhihit 15). In considering that current request of 


respondent we likerise «i1] exercise independent judgement. 


Respondent's first entry to the United States was January 21, 1967 when 

he was aczitted es a Cremaan for a 29 day max{mun. On April 25, 1968, 

after a deportstion hearing February 19, 1968, respondent nas found de< 

portable fer rensining longer, was discretionarily donied voluntary do# 

perture, anc was ordered deverted. The Immigration Judge's decision (Exhibit 24) 


e@2a A-lo 


than authorized, that resrendent had been siven opportunity ¢t 
' 


correction hut did not do 30 n arch 12, 197] respondent was deported 


(ixhilit 16),% 


in January 1? yy vhen in Hang Kong, respondent executed his prior 
request for permission to reapply for adminsion to the United States 
aftor orrest and deportation. In that aprlication he stated, among othor 
thinos (fxhi! hs oO s) that he desired te ter the United States 
working cpportunities and conditions of living." Ly lettez 


jent dn Hong Kung the app ation was denied 


thereeftor obtained a 
ince here he received 


tr certification a Giyt cook (Exhilits 


rant respondent's present application for permission to reanply, 
ense fully nrocessed and wore he found eligible for Section 
benefits, at eligibillty would not reculro that those henefits 
Fruc, in tl wsence of adverse facts Uection 245 adjustaent is ordinarily 
authorized as matter ef discretion. Hoy » where adverse factors are 
present. they must generally Le counteracted by the alien presenting unusval 


vutstending equities (latter of Aral, 13 13!! Dec. 494). Respondent has 


soa oes 


4 


CFR 242.17(d)). 


Though the April 25, 3°60 decks wos Flnal, respondent thereafter moved 
to recpen proceedings. March 20, 1°70 the loard of Immigration Appeals 


1 
dismissed respondent's appeal from the Inmigration Judge's denial of the 


tion (fxhibdt 17). = :, — 
_ fril ‘BEST GOPY AVAILABLE 


te eT te cca tn. th 


" 


onger than allowed, the second ‘tine derurtaticn preceedings 
were necessitated. As fe evidenced) fron, iat) Yeast, his application for 
nermission to reapply fer acinission to the United otates after arrest and 

r ‘ s7 ° Ps 
devertation (Exhilit 26), he knew that thot permissicn was necessary before 


returning here (cf. also Exhibit 27, "= + = Notice of Penalty for Reentry 


ithout Tersission after derortation). Despite not having that pernissicn, 


nay dospite that rorission having Leen srecsifsScally denied, respondent 
nevertheless did reontcr the United states. 

ta4 re wld there be for any arrested and de ried allen 4 cor y 

ith the entry prevision-: ef Law vnon return to the United states if desrite 


; went's failure te do sa they n - in reworded with the bonefits 
f dcetion 212(a){17 ral (5 7 
Respondent ties ne cloce family tics 4 the United States. tis wife and tro 


children are tn Chiro. He has failed, hen civen om rtunity to ao: so 9 
A correct srronecus federal income tax deductians.. Talancing the scales, the 


faveralble side againgt the unfavoralle, there are 


facts to justify diseretionarily grontinn respondent's recucst under 


te 


eC) (17). er under Section 245 were he statutorily eligible 


: therefor Gobhich he is net because he rematas excludable). The requests 


Povever as a natter of discretion respondent's alternate renusst for 


voluntary departure will he granted. Should that privilege not be exercised 


“BEST COPY AVAILABLE 
la A-12. ‘ Se See 


ensus. lesrondent d 
his destination $f denortad. If not acceptal le there we re recauired 
the Republic cf China on Formosa as respondent's 3] teviate dex 


n destinatiar 


that respondent's arr licaticn, under Sect 
Hationality Act, for permisst 9 reapply for 13d- 
arrest and deportation be, and the 


t 


hereby 


at respondent's application, under Sectien 245 
on and tationality Act, for adjustment of statu 


lien admitted for rermanont residence }+ and the same he 


eranted voluntary dor 
9 49975 er any extension heyond such dep ag may be granied } 
0 1975 y : 


1. and under such condition: a5 the district director 


at 1f respondent fails te dep 
of voluntary departure sholl be withdravn without 


metice er irecordines and tho folleyding order shall thereupon become 


femicdiately cffectiver respondent shall be deported from tho United Statas 


on the charge contained in the Crder to Shew Cavuce. 


,ts ‘terri 


follcwdi: 


ts territory, 


on Taiwan. 
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In re: CHUNG YING CHAU 
IN DEPORTATION PROCEEDINGS 
APPEAL 


ON BEHALF OF RESPONDENT: S.ephen Singer, Esq. 
Barst & Mukamal 
127 Joho Street 
New York, WY 10038 


ON BEHALF OF ISN SERVICE: George Indelicato 
Appellate Trial Attorney 


ORAL ARGUMENT: November 25, 1975 
CHARGE: 


Order: Section 241(a)(2), I&N Act (8 U.S.C. 1251 
(a)(2)) - nonimmigrant visitor for 
pleasure - remained longer than 
permitted 


APPLICATION: Adjustment of status and permission 
to reapply for admission 


This case presents an appeal from a decision of 
the immigration judge on June 25, 1975, finding the 
respondent deportable and granting him the privilege 
of voluntary departure with an alternate order of 
deportation to Hong Kong in the first instance and 
alternatively to the Republic of China on Taiwan. He 
denied the respondent's applications for adjustment of 
status and permission to reapply for admission after 
arrest and deportation. The appeal will be dismissed, 


A21 771 341 


The respondent is a native of China and a citizen 
of the Republic of China on Taiwan, who lagt entered 
the United States in January 1973 as a nonimmigrant visitor 
for pleasure, after having becn deported in March 1971 
(Ex.16). He was authorized to remain in this country 
until November 5, 1974, Deportability has been estab- 
lished by clear, convincing and unequivocal evidence. 


The immigration judge noted that this is the second 
time the respondent has necessitated deportation pro- 
ceedings and that he had reentered the United States 
with knowledge that permission for him to do so had been 
specifically denied by the District Director in May 1972 
(Ex.14). Noting also that the respondent is statutorily 
ineligible for adjustment of status in any event because 
he remains excludable, the immigration judge denied the 
respondent's application for such relief in view of the 
many adverse factors which are not offset by unusual or 
outstanding equities, citing Matter of Arai, 13 I6N Dec, 
494 (BIA 1970). He also denied the respondent's request 
for permission to reapply for admission under section 
212(a)(17) of the Act for the same reasons. 


Upon review of the record, including counsel's conten- 
tions on appeal, we conclude that the immigration judge's 
denial of relief under both sections 245 and 212(a) (17) 
was a proper exercise of his discretion. Accordingly, 
the appeal will be dismissed. 


ORDER: The appeal is dismissed. 


FURTHER ORDER: Pursuant to the inmigration judge’; 
order, the respondent is permitted to depart from the 
United States voluntarily within 34 days from the date 
of this order or any extension beyond that time as may 
be granted by the District Director; and in the event 
of failure so to depart, the respondent sh2ll be depor- 
ted as provided in the immigration judge's order. 


Acting Chairman 


A-I6 


INTERPRETER 


k E L E AS i § on Immigration, Naturalization and Related Problems 


AMERICAN COUNCIL FOR: NATLONALPTIES SERVICE 
20 WEST 40TH STREET, NEW YORK, N. Y. 10018 


Edith Lowenstein 


Editor Vol. 56, No.33 
ie 
af 


August 7, 1973 
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IN THE IMM 


ENFEDIES AND RELIEF 
IGRATION AND NATIONALITY ACT 


by 


Oswald I. Kramer * 
Deputy Recional Commissioner, Northeast Reaion 
Immigration & Naturalization Service, U.S, Department of Justice 


When aliens change their status to acquire permanent residence in the 
United States, they may neet all of the eligibility requirements for adjustment 
of status, but nevertheless may be subject to the exclusion provisions of the 
law set forth in sec. 212(a) of tha Immigration and Nationality Act. JI would 
like to address myself to the relief available for tha ground of exclusion 
which may ke utilized in conjunction with the adjustment application, or even 
berhaps obviate the nesa for an adjustment application, to reach the goal of 
pelmanent residence. 


Permission to Reapply for Admission 
PP LY For Acmission 


The first type of relief that I wish to take up is that of Permiss‘on to 
Reapply for Admission, an épplication which is being filed in increasing numbers 
and somewhat tending to parallel the increase in deportation activity. 


iis acemausiee cra . . . : . 
The presentation mace by "Mr. Kramer is the eighth of a series mace on the 
occasion of the Annual Conference in Los Angeles, Caiifornia of “lie 


i 
Association of Immigration and Nationality Lawyers, from May 23 to May 
27, 1973. 


- 234 


Sections 212(a) (16) ana (17) of the Act provide tnat an alien who has been 
excluded and deported form the U.S. may not reanply for admission within a year 
of the deportation or if arrested and denorted not ev-r thereafter without first 
having received the permission of the Attorney General to do so. The latter 
Preclusion also applies to aliens who have fallen into distress and have been 
removed at government expense or who were unable to pay their way out of the 
0.8; voluntarily and whose Way was paid for by the government. 


There is also, in Section 276, a criminal sanction against an a 
violates or attempts to violate this requirement, and under se 
a fine sanction against a carrier who knowingly brings such 
To complete the statutory references, there is also in sectic 242(f) a provision 
which permits the reinstatement of a prior executed orde Geportution where 


A alge eS 


the original order was predicated on any of certain specified grounds of deport- 
ation. 


When considering an application for permission to reapply, your first 
question should be, "Does he really need it" and a Corollary question, "Does 
he already have it." With some frequency we find that applications are submitted 
by aliens who have not been arrested and deported. A common Situation is that 
the alien departed tie U.S. bofore an order of deportation became effective, 
tyDically while a voluntary departure authority was exercisable. 


Situations in which Qe 
essary. Ther Lods during shich pb? 


rs 
regulation. Also, eng his : ae outhwest Region, 
where the remova? of ¢ ti1e@n was fte y th> government for its convenience 


and without rejard to the aj e! Dilit -O Day. As the government's practice 


has varied in the latter situation, exr on of the procedure followed in 
the particular alien's Se should be ‘ed 


When reviewing your client's irmiaration history, you may conclade that 


- 


Prior deportation would not now occur because of a chanae in lav 
Generally you will not be permitted to attack the pricr order except 
e there would be 4 gross miscarriage cf justice. 
ion. 


can demonstrate that otherwis 
often a subjective aeterminat 


) 
r that section is considered to te witnin the excluding 
Provision and to require permission. 


A crevman whose conditional permit to land Was revoked under section 252(b 
le 


wund 


There are no Statutory requiremants to be met when applying for permission 
to reoOpply and none are required by reculation. Thus, good moral character 
is not a requirement an2 section 101(f) Gefinitions are not binding. However, 
the application is discretionary, and moral character would be a relevent factor 
in determining whether the favorable exercise of discretion is Warranted, 
In a precedent Gecision of relatively ancient vintage in this field, 
Matter of H.R., 5 I&N Dec. 769, the Service set forth its position that an 
applicant must show (1) unusual hardsnip to a person in the U.S. or (2) need 
for the alien's services or (3) that he is a bona fide crewman who must pursue 
his occupaticn tor his livelihood or (4) that Lt is necessery for him to cross 
the border to purchase the hecessities of Lite, or in connection with business 
or other urgent reason. Tne Service also indicated that inadmissibility was 
also to b2 considered and whether any fraud that was perpetrated would be a bar 
to admission. 
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However, administrative practice has varied widely during the intervening 
years. As I indicated) carlier there have been blankct waivers ang at one time 
the Department of Justice recommended elimination of the permission to reapply 
ground of exclusion. It no longer does. During another period, the governing 
criterion was whether the meritorious features in the case were ovultweished 
by the presence of fraud in the alien's Gealings with the government. Currently, 
determination is made on a weighing of att factors which bear on the exexcise 
of discretion. Arong the favorable factors would be those enumerzted in the 
old precedent decision referred to earlier, other humanitarian aszocts, close 
faniiy ties, and lengthy residence in U.S. Among unfavorable factors would 
be fraud, Unde sirability because of criminal, immoral or subversive tendencies, 
and repeated violation of the immigration laws. 


One factor that may receive greater consideration than heretcfore relates 
to nayment of the costs of Ceportation. In a recent movie, very entertainin’ 
by today's standarc:, "Avanti", wnich takes place in Italy, one of the characters 
is an Italian maini-nance man who ha¢ been deported from the U.S. At one point 
he refers to the United States with creat squib ren as a country which deports 
you "first class". Well, should he be permitted to return without making the 
U.S. wholo? 


Of course, if your client desires to enter only for a tempcrary perio 
application for a section 212(d) (3) waiver would be appropriate. 
such a waiver would permit entry as a nonimmigrant but 
permission to reapply which would stil? be reguired if perma 

sought. 


£0Ou 


If the alien is mandatorily ~uGadle on some other ground, permission 
to reapply will rceutinely be denie@a. Howeve where there appears to bz a 
genuine issue of excludability, which the consul will not consider in view of 
the need for permission to reapply, permission to reapply has been granted in 
Oorcer to permit the consul to consider the issue in connection with a visa 
application and later by the imnigration officer at the port of entry. 


Once granted, the permission to reapply is unconditional. 
the deportation thereafter as a Ground cf exclusion. If the depor’ 
predicated on the failuxe | he alien ts register as an alien wadbe 


241 (a) (5), the grant of | issi to reapply also operates to erase 
growid of deportability sj alien reenter. If the alien is excludable 


on a ground for which a waiver may be obtained, the application for permission 
jointly with the waiver application. 


Generally the application is handled administratively. However, it may 
also be sought in Geportation or exclusion proceedings with one exception. 
As I read the requlation where the alien is seeking advance permission to 
reapply prior to his departure from the U.S., he may not renew his anplication 
before an Immigration Judge after it has heen denied administratively. However 
this issue may receive Board consideration shortly. 


A novel decision in this area was recently entered in the frifth Circuit, 
and I call your attention to it. The case is U.S. against Wong Kim Bo, 466 
Es) 209, L298, ana 472 FF. 2a) “726 (upon rehearing). Bo (referred to by the literary 
Chief Judge Brown as a many named alien as - shorthand for his many aliases) 
was the subject of an alternate voluntary departure and deportion order. Ile 
waited until the last day cf voluntary departure time and then found that he 
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could not get a flight out of the U.S. A cali to the immigration office on 

his behalf was allegedly answored that deportatio; on the folloving Monday would 
be satisfactory. He left that Monday and later again returned with false doc- 
uments (of which he had not been dispossessed) and was found in the u.s. 


Against administrative urging he was Prosecuted for violating section Paes oe 


court found that the alien had not been "arrested" as required by the statute. 
The court found that there were two arrest Provisions in the Act, in sections 
‘ and 243 and concluded that Congress contemplated that the arrest quired 
for Prosecution Purposes under Section 276 is the one under section 2 ~ an 
arrest under the warrant cf deportation which would alert the alien to the 
consequences of returning to the U.s. without permission to reapply. 


Without reaching the issue of whether the alien had been deported, the 


Tronically the Service had been concerned when it initiatea the procedure 
of instituting deportation Proceedings by order to show cause instead of the 
tracitional warrant of arrest that this might adversely affect Prosecutions 
under this Section. The Bo decision did not challenge this Procedure and on 
the contrary encouraged its continuation as humane. put it did find that the 
Statute referred to a different arrest. Much of the concern of the court was 
generated by the criminal Sanction but in view of the Similarity in languace 
to the excluding Provision, the decision May well spill over to that ground. 
Because of the government's concern expressed to the court, the court did con- 
Clude its Opinion by Saving that its decision really changed nothing because 
what it had done Was to make the Service comply with its own regulations which 
required the issuance of a vurrant of deportation, something the governnent had 
failed to do in this in 
Return to Unrelinquishad Domicile of Seven Consecutive Years 
a nmoneeehe Of Seven Consecutive Years 

A second botential avenue Of relief is section 212(c), the old “7th Proviso" 
of the Immigration Act of 917. this section provides that a latrfully resident 
alien who leaves the U.S, temporarily, voluntarily, and not under an order of 
deportation, and who is returning to an unrelinguished domicile of 7 consecctive 
years, may be readmitted in the discretion of the Attorney General. ‘The section 
permits the waiver of all but the Subversive grounds of exclusion. 


The first critical element “is the existence of a lawful admission for 
permanent residence upon which to bottom the claim of relief. And this Scatus 
must not have been altered. Such Status can be formally changed under section 
247 but this Occurs in very limited Situations, Would it be chanaqed by reason 
Ot the alien having hecome Geportable because of an occurrence after Sntry? ZF 
he became deportable because he WaS excludable at entry he would, of course, not 
be 2 lawfully admitted permanent resident, However, if the deportable ground 


arose after entry, his lawful admission would Stand up to Support a section 
212(c) waiver. 


If the alien departs from the U.S. less than seven years after he has made 


his lawful admission, he May nevertheless be eligible for the apply- 
ing for reacmission more than 7 years later. Sic se is not the 


requirement. of course, if the akscence is Protracted, whether domicile was 
retained would be a matter for exploration. 


Office of the Gommisstoner 


Immigration and Nuturaliztion Service 


Establishment of Operational Priorities 
FY 1975 


In order that the Immigration and Naturalization Service can perform 
effectively the principal tasks for which it is responsible with the 
limited resources available to it, I have directed that all offices foi- 
low the priorities listed in this directive in accomplishing the mission 
and programs of this Service. 


This order is effective September 30, 1974. 


"Operational Instructions" will be prepared reflecting these new 
priorities and will be distributed to all offices in the near future. 


L.F. Chapman, 
Commissioner 


October 15, 1974 
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As vacancies occur at the following 22 one-man ports-of-entry, the 
ports will either be closed or the U.S. Customs Service will be 
allowed to inspect on I&NS's behalf: 


Montana Washington Minnesota North Dakota 


' Opheim Boundary Ely Ambrose 
Scobey Pinecreek Antler 
Turner Roseau Hannah 
Del Bonita Hansboro 
Morgan Maida 
Whitetail Sarles 
Wildhorse St. John 
Willow Creek Sherwood 

Westhope 
Carbury 


6. This order will be followed by detailed instructions to the Regional 
Commissioners about the movement of positions, the authority of the 
Regional Commissioners to realign positions and the occupations from 


which the positions being transferred to the Mexican border will be 
drawn. 


ADJUDICATIONS 


B-2 Ineligible for Extension of Stay 


An amendment will be issued to 8 CFR to add B-2's, temporary visitors 
for pleasure, to those classes ineligible to apply for or receive 
extensions of their temporary stay in the United States. A notice 
of proposed rule making has been published to that effect. 
Priorities 
1. First priority will be given to cases involving: 
Detained aliens; 


aliens under deportation proceedings; 


orphan petitions; 


suspected fraud (e.g., sham marriages, fraudulent job offers 
and evidence of work experience submitted in connection with 
6th preference petitions and Section 245 adjustment cases); 


applications which, if neglected, would give the applicant by 
default a11 or more than he asks (e.g., extension of stay or 
change of nonimmigrant status, 


applications for documents to travel (e.g., reentry permits, alien 
registration receipt cards) when the date of -ravel is imminent 
and only when the travel is for emergency reasons, and 


nonimmigrant petitions when jmminence of required services or 
training indicates need for high priority. 


Second priority will be given to: 


Applications such as those for waivers of grounds of inadmissi- 
bility under sections 212(g), (h), and (i); 


1-130 and 1-140 petitions where fraud is not suspected; 


nonimmigrant petitions, except where imminence of required services 
or training indicates need for higher priority; 


Section 245 adjustments where fraud is not suspected; 
Section 13, Act of September 11, 1957 adjustment cases; 
Section 214(d) fiance(e) adjustment cases; 

Border Crossing Cards; 

petitions for school approvals; 

applications for advance permission to return, and 


beneficiaries of private bills where the Congressional Committee 
has asked for a Service report. 


The lowest priority will be given to: 
Applications for adjustment under Section 1, Act of November 
2, 1966 and Section 249 Creation of Record of Lawful Admission 
Cases; 


applications for permission to reapply after deportation; 


applications for Alien Registration Receipt Cards where not needed 
for imminent travel; 


Section 247 changes from immigrant to nonimmigrant; 
applications for U.S. Citizen Identification Cards, and 


bond breaches and cancellations. 


